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ABSTRACT

The disparity in the position of the instrumental witness in the creation of Sharia financing deeds originates

from the collision between the formal rationality of positive law and the ontological values of Islamic law.
Notarial practice tends to be oriented towards fulfilling administrative requirements without burdening
the witness with material liability, whereas Islamic law absolutely demands the ‘adalah (highest moral
integrity) qualification. This research aims to examine the dogmatic comparison of the instrumental
witness position in both legal regimes and analyze its implications on the validity of the contract and
the executory force of the Mortgage Right collateral. This research is a normative juridical study that
utilizes the statutory, conceptual, and comparative approaches. The research results indicate that the
use of a witness with defective moral integrity (fasiq) degrades the evidentiary power of the deed into a
private deed under positive law and renders the contract status fasid (attributively defective making it
voidable) under Islamic law. The dogmatic consequences of this double defect in the principal agreement
are fatal for the accessory instrument. The Mortgage Right guarantee certificate automatically loses its
theological legitimacy foundation, thus becoming paralyzed in executing parate executie (direct execution
clause) at the Religious Court. In conclusion, disregard for witness integrity undermines the entire legal
protection framework for the creditor. Therefore, integrating the figh muamalah (Islamic commercial
jurisprudence) into notarial technical guidelines is necessary to prevent administrative malpractice and
safeguard the validity of Sharia economic transactions.

Keywords: Fasid Contract; Instrumental Witness; Mortgage Right; Notary; Sharia Banking.

INTRODUCTION

The state grants Notaries, as public officials, the authority to ensure legal
certainty by creating authentic deeds. This authority is explicitly mandated through
Article 15 section (1) of Law Number 2 of 2014. One of the formal requirements in
issuing these instruments is the presence of an instrumental witness (attesting
witness). The involvement of this third party is an absolute prerequisite regulated in
Article 40 section (1) and section (2) of the Law to validate the reading and signing
process of the document. The presence of an instrumental witness is highly essential,
as their testimony is legally recognized as valid evidence in court in civil disputes
(Istiqgomah et al., 2024).

The fulfillment of the instrumental witness qualification within the positive law
framework is purely administrative. Notarial regulations only demand a minimum age
limit of eighteen years and legal capacity without addressing the material liability
aspect regarding the substance of the agreement. This condition creates a dogmatic
loophole, as Notary employees who act as witnesses are exempt from the burden of
verifying the truth of the parties’ agreement (Nugraha & Bagiastra, 2022). The absence
of this material burden contradicts the demands of professional ethics, which require
the application of the precautionary principle and trustworthy behavior in every
creation of legal products by a Notary. Violations of these ethical and precautionary
principles may lead to the imposition of layered administrative and professional code-
of-ethics sanctions (Prakoso & Sukirno, 2023).
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This administrative qualification problem becomes increasingly complex when
Notaries formulate Sharia banking financing deeds. The creation of Sharia financing
contracts demands absolute compliance with ontological values sourced directly from
the holy text of the Quran (Munir et al., 2025). This theological demand requires the
application of the moral integrity and justice (‘adl) parameter for every individual
acting as a witness in Islamic civil relations (muamalah), rather than merely relying
on fulfilling the age of majority requirement (Rasyid, 2020). The collision of legal
systems becomes apparent because the positive regime prioritizes the equality
principle in determining testimonial capacity, while Sharia dogma rigidly regulates
the proportions of qualifications to guarantee the validity of financial transaction
recording (Effendi et al., 2025).

The disparity between the formal certainty of positive law and the substantive
justice of Islamic law directly impacts the vulnerability of financing collateral
instruments. Notaries have jurisdictional limits in formulating the principal contract,
while the binding of executorial material guarantees is subject to the authority of the
Land Deed Official (Ardhita & Yunanto, 2023).Ifthe principal contract formulated by the
Notary has procedural defects or violates Sharia principles due to the incompatibility
of the witness’s moral qualification, the validity of its accessory guarantee deed is also
threatened (Suwandi et al.,, 2021). This absolute connection between the principal
contract and the collateral places the position of Sharia banking deeds under the
threat of annulment lawsuits.

The dominance of a purely administrative orientation in notarial practice
is shown to frequently trap Notaries in Sharia banking disputes. Setyowati (2016)
affirms that Notaries’ lack of a comprehensive understanding of the specific character
of Sharia financing contracts renders the deed’s legitimacy vulnerable when examined
by the panel of judges. The consequences of annulling the contract are fatal losses
for the financial institution as the creditor. A Sharia contract proven to have lost the
ethical foundation of Islamic law will automatically lose its legal rationality, thus the
direct execution clause (parate executie) on the Mortgage Right certificate can be
voided (Rosadi, 2025).

Previous research has partially dissected this problem through separate studies.
Studies on the minimal material liability of witnesses and their formal position have
been thoroughly analyzed by Nugraha and Bagiastra (2022) and Istiqgomah etal. (2024).
On the other hand, discourses on the jurisdictional limits of Notaries and professional
ethics were the main focus of the research by Ardhita and Yunanto (2023) and Prakoso
and Sukirno (2023). Meanwhile, Setyowati (2016) and Effendi et al. (2025) focus
more on Sharia banking disputes and the validity of the equality principle in the deed.
Based on this literature mapping, there is no integrated dogmatic study analyzing the
intersection between the moral integrity defect of an instrumental witness and the
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weakening of the executive power of the Mortgage Right. This academic gap demands
comparative intervention to prevent administrative malpractice that potentially
destroys the evidentiary power of authentic deeds.

This research focuses on two interconnected main analytical objectives. The
initial objective aims to examine and juxtapose the position of the instrumental
witness in deed creation through the formal certainty parameter of positive law
and the substantive justice parameter of Islamic law. This comparative construction
then leads to the final objective, namely, analyzing the dogmatic implications of
the witness qualification disparity on the material validity and execution power
of the Mortgage Right collateral. The results of this research are expected to make
theoretical contributions to the scientific development of Islamic contract law, while
simultaneously providing practical benefits for Notaries and judicial institutions
by offering guidelines for mitigating dispute risks related to the validity of Sharia
financing contracts.

METHOD

This research is a normative juridical study that examines norms, principles,
and the synchronization between legal systems (Qamar & Rezah, 2020). The selection
of this research type is based on the necessity to dissect the regulatory disparity
between the formality of positive law and the substance of Islamic law regarding
testimonial instruments. Dogmatic tracing is conducted through the cumulative
application of three approaches. The first approach is the statute approach, used to
dissect the vertical and horizontal coherence among notarial regulations, guarantee
law instruments, civil procedural law, and the compilation of Sharia banking laws.
The second approach is the conceptual approach, applied to analyze the doctrines of
contract validity in Islamic jurisprudence (figh) literature. The third approach uses
a comparative approach to diametrically juxtapose witness qualifications based on
state and religious standards.

The object of study in this research is supported by two main classifications of
legal material sources. Primary legal materials consist of absolutely binding laws and
regulations, including the Civil Code, HIR/RBg, Law Number 4 of 1996, Law Number 30
of 2004!, Law Number 21 of 2008% and Supreme Court Regulation Number 2 of 2008.
Furthermore, primary legal materials also include absolute arguments in the form
of the holy texts of the Quran and the Sunnah (Hadith), which regulate fundamental
principles regarding testimony and the recording of muamalah. Meanwhile, secondary
legal materials serve as supporting instruments, comprising previous scientific journal
literature, contract law textbooks, and classical scholarly documents (turats) that

Law Number 30 of 2004, as amended by Law Number 2 of 2014.
“Law Number 21 of 2008, as amended several times, lastly by Article 15 of Law Number 4 of 2023.
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contain Islamic constitutional doctrines and the principles of Islamic jurisprudence
(ushul figh).

The legal materials collection technique is carried out through library research.
This process does not merely involve document inventory but proceeds with precise
identification and categorization (Sampara & Husen, 2016). The collected legal
materials are then classified into an analytical matrix based on two testing regimes,
namely the positive law regime and the Islamic law regime. This matrix categorization
serves as a mapping tool to assess the validity of a Sharia financing contract while
tracing the chain of its legal consequences in court during the execution of collateral.

All categorized legal materials are subsequently processed using normative
qualitative analysis techniques (Irwansyah, 2020). This processing relies on deductive
syllogism reasoning. The researcher draws the major premise from the principles of
contract validity and testimonial requirements, then tests it against the minor premise
in the form of the specific qualifications of an instrumental witness, to ultimately
formulate a conclusion regarding the position of the guarantee instrument. This
analytical tool is reinforced by two main interpretation methods, namely systematic
interpretation to read notarial norms within the comprehensive framework of civil
procedural law, and teleological interpretation to discover the essential meaning of
testimony prescription in Islamic law.

The operational application of this method is designed to gradually dissect the
problem’s anatomy in the results and discussion section. The initial stage of analysis is
implemented to conduct a critical comparison between the formal certainty of positive
law and the moral integrity and justice (‘adl) parameter in Sharia. The subsequent
stage utilizes conceptual instruments to draw a dogmatic demarcation on the status
of a contract with defective testimonial requirements, to strictly differentiate between
the status of being irregular under Sharia (fasid) and null and void by law. The
culmination of this normative analysis stage is to test the logical implications of the
contract’s defect for the legitimacy of parate executie on the Mortgage Right certificate
if disputed in the Religious Court.

RESULTS AND DISCUSSION

A. Comparison of the Instrumental Witness Position: Positive Law Formality
against Sharia Integrity

The position of the instrumental witness is a fundamental pillar in the
validity construction of an authentic deed. Indonesian positive law, as provided
in Law Number 30 of 2004, sets strict procedural guidelines for this instrument.
Based on the normative rule in Article 16 section (1) letter m of Law Number 2 of
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2014, a Notary is obligated to read the deed manuscript directly before the parties,
witnessed by at least two witnesses. The qualification of this third party is further
regulated in Article 40 of the Law, which limits its validity requirements only to
the fulfillment of the minimum age limit of eighteen years, civil legal capacity to
perform legal acts, comprehension of the deed’s language, and the absence of
kinship prohibitions. The physical presence of witnesses during the formalization
of the deed must be strictly observed, as their capacity is recognized as an
objective evidentiary instrument in judicial institutions (Istiqomah et al., 2024).
The execution of this formal instrument simultaneously requires the Notary to
apply the precautionary principle to ensure that the issued legal product does not
exceed their jurisdictional limits (Ardhita & Yunanto, 2023).

The evidentiary orientation in the civil regime highly prioritizes quantitative
certainty over substantial quality. This principle is reflected through the provision
of Article 1905 of the Civil Code, which establishes the postulate unus testis nullus
testis (one witness is no witness). This principal norm holds that a single witness
before a panel of judges has no binding legal effect; thus, the minimum of two
witnesses becomes an absolute, non-negotiable standard. This administrative
standardization, although providing procedural certainty, frequently reduces the
essence of testimony into a mere complementary formality. The disregard for this
material-truth dimension canlead to potential violations of the professional code of
ethics, as Notaries frequently exceed the boundaries of propriety by manipulating
administrative procedures to expedite deed processing time (Prakoso & Sukirno,
2023).

The most striking weakness of positive law administrative standardization
is the absence of a material liability burden on the instrumental witness. In
notarial practice in Indonesia, it is common for a Notary to use their own staff
or employees as instrumental witnesses. Contemporary literature indicates that
Notary employees are not liable for losses arising from the defective substance
of the contract (Nugraha & Bagiastra, 2022). Positive law standards explicitly
only burden the instrumental witness with the formal responsibility to verify
the presence of the parties and the signing process, yet turn a blind eye to their
obligation to understand, let alone validate, the rationality of the deed’s contents
(Tauratiya & Danni, 2024).

This dogmatic immunity against the deed’s material contents is exacerbated
by regulatory loopholes regarding the obligation to protect confidentiality.
Employees acting as instrumental witnesses are not bound by a moral obligation
equivalent to the Notary’s oath of office in maintaining the confidentiality of the
parties’ documents. The moral liability weakness of this internal witness places
the authentic deed architecture in a vulnerable position, especially when the deed
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becomes the subject of a court annulment dispute (Oktavianti, 2021). The absence
of this morality and integrity assessment instrument becomes highly problematic
if the procedure is used to facilitate the creation of financing deeds in the Sharia
banking sector, which possesses a theological foundation far more complex than a
mere regular civil contract.

The Sharia banking system demands a contract construction that is not only
valid in the eyes of the state but also valid in the eyes of religious dogma. The
creation of Sharia financing contracts is absolutely bound to ontological values
sourced directly from the holy text of the Quran (Munir et al., 2025). This holy text
establishes parameters that contrast sharply with Western civil law, where Sharia
rigidly distinguishes gender qualifications and witness numbers to guarantee
layered protection for the validity of high-risk financial transaction recording
(Effendi et al., 2025). The provision regarding testimony in Islamic civil relations
is regulated specifically and precisely through QS Al-Baqgarah verse 282:
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“O you who have believed, when you contract a debt for a specified term,
write it down. ... And bring to witness two witnesses from among your
men. And if there are not two men [available], then a man and two women
from those whom you accept as witnesses - so that if one of the women
errs, then the other can remind her. ....”

Beyond the issues of quantity and gender representation, Islamic law places
the greatest emphasis on the witness’s spiritual qualifications. Al-Mawardi (2020)
formulated a classical constitutional doctrine that places public officials and their
recording apparatuses into the status of katib bil ‘adl (just recorder). This doctrine
stipulates thatevery instrumentlegitimizing public property rights mustbe subject
to two inseparable cumulative requirements, namely kifayah (technical proficiency
or competence) and ‘adalah (highest moral integrity). This requirement demands
a witness to possess a clean track record of obedience, avoid deceitful behavior,
and maintain self-honor. In contrast to positive law, which automatically validates
every adult, Islamic law will annul a person’s authority and testimony status if
they are proven fasiq (immoral transgressor or moral traitor).

The diametrical collision between these two legal regimes leads to an
extremely wide conceptual gap. Positive law through Law Number 30 of 2004
operates purely on the layer of formal rationality, where the state is blind to the
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morality of witnesses as long as they possess a demographic identity and medical
sanity. Conversely, the ‘adl (justice) parameter in Sharia positions testimony as
a spiritual devotion whose implications are measured through the parameter
of moral worthiness before God (Rasyid, 2020). If a Notary forces the use of an
instrumental witness who possesses a moral defect, is indicated to have committed
an evil conspiracy, or allows an element of deception to infiltrate the Sharia banking
contract, then the deed automatically fulfills the state’s legal validity requirements
but suffers a fatal defect under Sharia.

This disparity between administrative compliance and violations of
Sharia integrity creates a crucial legal anomaly. A Sharia financing contract with
a defective witness’s moral qualification cannot maintain its legitimacy merely
by taking refuge behind the perfection of the Notary’s stamp and signature. The
collapse of the ‘adalah foundation within the evidentiary instrument will inevitably
pull the position of the deed out of the absolute validity status. This condition
forces law enforcers to no longer dwell on the formal legality aspect, but rather to
enter the realm of theoretical demarcation to determine whether the attributive
defect damages the contract so that it becomes voidable, or precisely destroys the
contract, making it null and void by law from the beginning of its formation.

Dogmatic Problematics of Contract Validity: Demarcation of Irregularity
(Fasid) and Nullity due to Witness Defect

The validity of an agreement is determined solely by the fulfillment of its
material and formal requirements. In the civil law regime, Article 1320 of the
Civil Code stipulates four main pillars, namely consent, capacity, a certain subject
matter, and a lawful cause. When this principal rule is applied in the realm of
Sharia banking, these parameters intersect directly with Article 22 of Supreme
Court Regulation Number 2 of 2008. This provision necessitates the existence of
contract pillars comprising parties, object, primary objective, and consent. The
intersection of these two norms affirms that every Sharia financing contract must
not only comply with state legal standards but is also subject to the sanctity of
Sharia formation procedures.

Violations of the deed formation procedure, particularly regarding the
qualification of the witness who authenticates the contract pillars, cannot be
viewed as mere routine administrative defects. Wijaya et al. (2023) demonstrate
that the issuance of an authentic deed with procedural defects often gives rise
to tort lawsuits seeking joint and several liability for damages. Furthermore, the
intensity of deed annulment disputes arising from the manipulation of the presence
or absence of the instrumental witness qualification continues to dominate civil
courtrooms (Chaniago et al., 2025). This empirical reality proves that the witness
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is not merely a decorative ornament, but an essential instrument that determines
the validity of a high-value agreement.

In Islamic contract law, the parameters for assessing the validity of
testimony are primarily articulated in classical juristic works (figh). Qudamah
(2013) formulates that testimony in muamalah requires the highest moral
integrity (‘adalah) and the absence of suspicion or conflict of interest (intifa’ al-
tuhmah). This doctrine absolutely rejects testimony from a person indicated to be
fasiq (frequently committing moral transgressions) or an individual with a conflict
of interest seeking personal benefit. If a Notary employee acting as a witness is
proven to have concealed a defect of will or allowed an element of deception to
infiltrate the Sharia financing contract, then their testimonial capacity collapses
instantaneously theologically. The firmness of the doctrine rejecting a fasiq witness
possesses extremely strong dogmatic roots and is non-negotiable. This absolute
foundation rests on the Hadith of Abu Dawud (n.d.), where ‘Amr bin Shu’aib on his
father’s authority, said that his grandfather said:

—
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“The Messenger of Allah rejected the testimony of a deceitful man and
woman, of one who harbours rancour against his brother, and he rejected
the testimony of one who is dependent on a family, and he allowed his
testimony for other.”

The Hadith explicitly prohibits the acceptance of testimony from a deceitful
man or woman, as well as individuals harboring rancor. This Sharia ethical norm
serves as an absolute safeguard against the abuse of legal institutions, ensuring
that morally defective testimony will never generate legal certainty (Fauzan et al.,,
2020). This dogma directly exposes the crucial weakness of positive law which
tends to accept any testimony as long as the quantitative requirements of age and
sound mind have been fulfilled.

The subsequent dogmatic question that arises concerns the status of a
Sharia financing contract that has been signed using the instrument of such a fasiq
witness. To dissect this problematic contract, Al-Sarakhsi (1993) formulated a
sharp distinction between a contract thatis null and void by law from the beginning
and an attributively defective contract, making it voidable (fasid). According to
this doctrine, a contract is considered null and void if the defect occurs in the core
pillars, such as an object that is intrinsically prohibited (haram). Conversely, if the
core pillars have been fulfilled but a defect occurs in the accompanying external
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requirements, such as the injustice of the evidentiary instrument, then the contract
status is not automatically null and void by law, but falls into the fasid category.

This construction separating the status of defect provides highly crucial
analytical certainty in assessing the degree of administrative malpractice in
Notarial deed products. Forgery of consent, manipulation of fingerprints to
substitute for signatures, or the use of witnesses who do not fulfill the justice
principle are manifestations of attributive defects that destroy the purity of the
contract (Adam et al., 2024). Considering that the witness instrument is situated
outside the substance of the Sharia financing contract, the absence of moral
integrity within it does not automatically eliminate the existence of the principal
agreement between the financial institution and the customer. The principal
contract continues to exist in civil law, but it contains a Sharia defect that grants
the parties an absolute right to annul or reconstruct it by a judge’s ruling.

This classical theory regarding contract defect has been perfectly adopted
into the positive economic law instruments in Indonesia. Article 28 section (2)
of Supreme Court Regulation Number 2 of 2008 canonizes the doctrine with
the formulation that a fasid contract is an agreement where the pillars and
requirements are fulfilled, but other aspects or matters are damaging the contract
due to public interest (maslahah) considerations. The harmonization between
the figh doctrine and the Supreme Court Regulation on the banking compilation
absolutely refutes the narrow view that a Sharia deed with a defective witness can
be simply salvaged by adding subsequent witnesses. Dogmatically, a contract that
is void due to an evidentiary defect in morality requires annulment (fasakh) by the
judicial authority, not merely a correction of formal procedures violated from the
beginning.

From a purely notarial procedural perspective, the consequence of this
evidentiary instrument integrity defect is also subject to extremely severe
administrative sanctions. Article 41 of Law Number 2 of 2014 juncto Article
1869 of the Civil Code explicitly imposes a sanction that a deed with a defective
formalization procedure cannot be treated as an authentic deed, but its position is
degraded to a mere private deed. The cassation-level court consistently imposes
severe sanctions for this administrative malpractice by disregarding the evidentiary
value of a deed that fails to meet formal recording standards (Budiman et al,,
2026). This status degradation undermines the perfect-evidentiary-principle that
should be inherent in state legal products.

The collapse of these two validity pillars creates a highly fatal juridical
anomaly for the survival of Sharia creditors’ legal protection. On the one hand, the
deed loses its theological validity and becomes a fasid contract. On the other hand,
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under positive law, the document is stripped of its authenticity and reduced to a
private deed (one created without the intervention of an authorized official). This
double defectin the Sharia financing contract triggers a chain of events that directly
implicates the principal contract’s status as an accessory. The crucial problem
that subsequently emerges is the fate of the collateral certificate’s existence and
executive force, given that the agreement it is anchored to has lost both its legal
and moral legitimacy.

Dogmatic Implications of Sharia Contract Nullity on the Executorial Force of
Mortgage Right Collateral

The fate of the Mortgage Right certificate’s existence, questioned at the end
of the previous analysis, finds its dogmatic answer through the dissection of the
accessoir (accessory or supplementary agreement) principle. In the guarantee
law regime, the Mortgage Right possesses no ontological independence, and
its existence absolutely depends on the principal agreement. Article 10 of Law
Number 4 of 1996 explicitly requires that the provision of collateral must be an
accessory to the principal agreement creating the debt and receivable relationship.
If the Sharia financing contract serving as the principal foundation is degraded to
a private deed and falls into the fasid category due to a witness defect, the legal
protection of the guarantee deed automatically collapses.

The collapse of this foundation places the legal protection architecture for
the creditor in a highly risky position. Suwandi et al. (2021) affirm that the validity
of a material guarantee deed is highly vulnerable to annulment lawsuits if the
formalization process of the underlying principal contract is conducted without
precise procedures. When a Sharia financing contract contains formal or material
defects in its testimonial instrument, the binding of the Mortgage Right essentially
guarantees a morally defective obligation. This condition creates a highly serious
juridical paradox, where the material instrument is forced by circumstances to
stand upon an agreement that has lost its truth legitimacy.

This paradox culminates in the position of the irah-irah (executorial
heading), consistently printed on the cover of the collateral certificate. Based on
the provision of Article 14 section (2) of Law Number 4 of 1996, every guarantee
certificate must contain the phrase “For the Sake of Justice Based on Almighty God”.
This theological phrase is not merely a complementary administrative design, but
the dogmatic foundation granting a parate executive force equivalent to a legally
binding court decision. Executing a collateral auction in the name of divine justice,
while the principal contract is authenticated by a witness instrument that violates
the integrity command of the holy book, is a dogmatic contradiction that degrades
the dignity of Islamic civil law.
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From a pure evidentiary procedure perspective, the degradation of a notarial
deed into a private deed brings the consequence of execution paralysis. Procedural
law regulated through the provisions of Article 169 of the HIR and Article 224 of
the RBg establishes strict boundaries that executive force attaches exclusively to
authentic deeds and court decisions. When the authenticity of the Sharia financing
contract is stripped by the court due to the Notary’s manipulation of witness
qualifications, the convenience of direct auction execution guaranteed by Article
20 of Law Number 4 of 1996 is rendered completely paralyzed. The absence of this
perfect authentic evidence forces Sharia banking to pursue a regular civil lawsuit
which is time-consuming, costly, and full of uncertainty.

This collateral execution paralysis faces its ultimate test when the default
or tort dispute enters the litigation realm. Based on Article 55 section (1) of
Law Number 21 of 2008, the Religious Court possesses absolute jurisdiction to
adjudicate and resolve disputes arising from Islamic economic contracts. Setyowati
(2016) articulates a critical finding that judges at the Religious Court possess a
different jurisprudential character compared to general civil judges, who do not
merely act as the mouthpiece of formal law but also hold full authority to assess
the material compliance of a deed with Sharia principles.

In examining the validity of the deed, the panel of judges is absolutely
bound to the mandate of Article 2 of Law Number 21 of 2008, which obligates
all transactional activities to comply with Sharia principles, economic democracy,
and the precautionary principle. When a customer argues and can prove that the
Notary has utilized an instrumental witness failing to meet the ‘adalah standard
or indicated to be fasiq, the panel of judges will utilize classical judicial figh
literature as the primary analytical foundation. Dogmatically, the Religious Court
will not issue a fiat (execution stipulation permit) to auction the Mortgage Right
object whose obligation root arises from a process that violates the dogma and
evidentiary ethics of Islamic law.

This chain of events stemming from the witness defect confirms that the
violation of formal ethics in the Sharia notarial realm is not an administrative
matter to be underestimated. Rosadi (2025) locks this premise by concluding
that a Sharia financing contract losing the ethical foundation of Islamic law will
automatically lose its dogmatic rationality, thus the executive force heading on
the Mortgage Right certificate can be absolutely voided by the judge. At this
culminating point, Notarial malpractice in underestimating the moral qualification
of the instrumental witness is proven not merely to damage the legality of a single
sheet of document, but to destroy the entire legal protection architecture for the
creditor, painstakingly built through state instruments.
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CONCLUSIONS AND SUGGESTIONS

The disparity in the position of the instrumental witness in the creation of Sharia
financing contracts originates from the sharp collision between the formal rationality
of positive law and the ontological values of Islamic law. Pure notarial law is oriented
towards fulfilling quantitative administrative requirements without burdening
the testimonial instrument with material liability obligations. Conversely, Islamic
law positions testimony as a layered spiritual instrument demanding the absolute
fulfillment of the ‘adalah qualification. The disregard for this Sharia ethical dimension
demonstrates that state legal procedural compliance has not fully accommodated the
philosophy of Islamic civil protection, thereby placing the deed in a highly vulnerable
position when tested in judicial institutions.

The dogmatic consequences of disregarding witness integrity create a double
legal anomaly that undermines the architecture of the Sharia financing contract.
Under positive law, the attributive defect in this testimonial process degrades the
evidentiary power of the authentic deed into a mere private deed. Simultaneously,
Islamic law holds that such administrative malpractice impairs the purity of the
obligation, rendering the contract fasid. This double defect in the principal agreement
has fatal implications for the accessory instrument. The Mortgage Right guarantee
certificate automatically loses its theological legitimacy foundation and is paralyzed
in executing parate executie before the panel of judges at the Religious Court.

The implication of this executive paralysis demands a comprehensive policy
reconstruction. Academically, the notarial scientific discourse needs to integrate the
doctrine of figh muamalah as a philosophical foundation so that Notaries are no longer
constrained by rigid legal positivism. At the macro policy level, legislators alongside
the Notary Honorary Council are urged to formulate specific regulations or technical
guidelines regarding the creation of Sharia financing contracts. These legal guidelines
must contain a testimonial instrument screening parameter adopting the ‘adalah
principle, thereby creating a clear and binding qualification demarcation between
witnesses for conventional civil obligations and witnesses for Sharia economic
transactions.

As a concrete follow-up to mitigate dispute risks, Notaries are required to
deepen their understanding of Islamic legal principles and to cease using internal
employees with defective material integrity as instrumental witnesses. Sharia banking
institutions must also tighten their standard operating procedures by mandating
verification of evidentiary instruments for moral validity before contract signing. On
the other hand, the Religious Court is encouraged to continuously maintain its critical
jurisprudential character. The court must not reduce its authority to a mere formal
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authenticating institution, but must consistently exercise its absolute power to refuse
to issue a fiat against collateral objects arising from a deed formalization process that
betrays Sharia dogma.
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